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Over the past months, we have examined how modern
liability management exercises (LMEs) use legal and
structural tools to reallocate value within the capital
structure — often without formal insolvency. In this edi-
tion, we shift focus from how these tools work to what
they mean for investors: same bonds, same rank, but
dramatically different outcomes.

What emerges is a clear pattern: recoveries are no
longer determined solely by legal seniority, but increas-
ingly by investor behavior — who joins early, who funds,
who controls the terms. In this landscape, access
trumps rank.

Whether through uptiering, double dips, or selective
new money transactions, active participants can ele-
vate their position and secure outsized recoveries. Pas-
sive holders - often institutions, CLOs, or retail funds —
are left with structurally inferior outcomes, even when
they hold the same instrument.

This divergence directly impacts required compensa-
tion: the spread needed to justify a credit investment
now depends heavily on an investor’s ability to influ-
ence recovery. Two investors holding the same bond
may require entirely different returns — because only
one can steer the outcome.

This dynamic reframes how credit risk must be as-
sessed. In today’s market, outcomes are no longer de-
fined by instruments alone, but by each investor’s abil-
ity to shape the restructuring. Legal form may be equal
— but economic substance depends on who you are,
what you know, and how early you act.

Unequal by Design: The Disappearing
"Equal Treatment" Principle

In traditional credit restructurings, the principle of pari
passu — equal treatment among creditors of the same
seniority — was foundational. Today, that principle is
routinely circumvented through liability management
exercises (LMEs) that reshape outcomes without formal
insolvency.

High-profile restructurings like Serta Simmons, Intrum,
Adler, and now Selecta reveal a consistent pattern:
same bonds, same seniority, radically unequal treat-
ment. Select groups of creditors — typically those who
coordinate early and contribute new money — secure el-
evated positions. Others are diluted or subordinated, of-
ten without formal insolvency.

The new capital markets landscape is one of structured
divergence. Legal form remains uniform, but economic
substance now diverges based on involvement.

Case Study: Selecta — The Recovery Gap
in Action

Selecta Group, Europe’s largest operator of vending ma-
chines and coffee services, is no stranger to financial
distress. After a first restructuring in 2020 aimed at ad-
dressing its high leverage, the company again found it-
self in trouble by 2024. Despite earlier debt reductions,
it burned through liquidity as inflation, supply disrup-
tions, and sluggish office traffic weighed on margins. By



early 2025, Selecta faced another cash crunch — and
creditors were called back to the table.

But this second restructuring didn’t affect all creditors
equally.

The company was restructured under the Dutch WHOA
regime, a court-supervised framework similar to the UK
Restructuring Plan. At first glance, all first-lien bond-
holders were offered participation in the solution. But a
closer look revealed two very different outcomes — de-
pending on whether you were part of the Coordination
Committee (CoCom).

The CoCom, composed of select insiders, played an ac-
tive role in structuring and funding the deal:

> Injected €330 million of new money

> Took control of the company’s equity via a BidCo
structure they controlled

>  Received first-out and second-out secured debt
(i.e., new senior tranches ranking ahead of legacy
first-lien claims), placing them at the top of the re-
covery stack.

>  Secured rights to amend key terms with only 50%
lender consent for 12 months

Meanwhile, the non-CoCom bondholders — despite
holding legally equal first-lien notes — faced a different
reality. They were offered:

> Subordinated third-out notes at 85% of face value,
plus
> 15.3% equity in the new BidCo

Alternatively, they could swap into the new first-out
debt — but only on terms dictated by the CoCom, includ-
ing restricted governance rights and limited downside
protection.

This left outside holders in a bind: either accept an infe-
rior recovery, or agree to a coercive structure controlled
by insiders.

Same instrument. Same seniority. Completely different
economics.

The Selecta transaction illustrates a broader shift in Eu-
ropean restructurings: access to the deal — not rank —
determines outcome. Legal tools like WHOA enable ma-
jorities to bind minorities, and sponsors increasingly
use this to reward cooperative capital while subordinat-
ing passive holders. Selecta’s 1L bond prices highlight
the split: while the bond trades around 50 cents, the
package secured by CoCom members implies an intrin-
sic value closer to 80 — a 30-point gap driven purely by
structure and participation.
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FIGURE 1: “ONE BOND, TWO REALITIES” — HOW STRUC-
TURE DRIVES PRICE
Price development of Selecta’s 1L bond
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The Credit Triangle: Spread, Default, Re-
covery — And Now, Position

Credit investing traditionally rests on three interlinked
variables:

>  Spread (S) — the compensation for taking credit risk

>  Default Probability (D) — the chance the issuer will
default

> Recovery Rate (R) — how much you get back in a de-
fault

Simplified, the expected loss (EL) on a credit instrument
is:

EL=Dx(1-R)

In an efficient market, the credit spread should approxi-
mately reflect this expected loss:

Spread ~ D x (1 —R)
In other words:
Spread = Probability of Default X Loss Given Default

Assuming a 5% probability of default and a 40% recov-
ery rate, the expected loss is:

EL =5%x (1—0.40) = 3.0%

In this case, a 300 basis point spread merely compen-
sates for the expected credit loss. To achieve a net ex-
cess return of 1%, the investor would require a spread
of approximately 400 basis points.



TABLE 1: SAME BOND, DIFFERENT RECOVERIES — HIGHER RISK DEMANDS HIGHER SPREAD
Break-even spread required at different recovery levels assuming 5% default probability.

Investor Type
Strong Insider

Recovery Assumption
90%

Expected Loss (EL)
5% x (1 —0.90) = 0.5%

Required Spread to Break Even
0.5%

Passive Investor 30%

5% x (1 -0.30) =3.5%

3.5%

However, this relationship breaks down when recoveries
diverge across creditors — as has become increasingly
common in modern restructurings.

If two investors receive the same 400 basis point spread
but face different recoveries, their outcomes diverge
materially. The insider, benefiting from structural pro-
tections or active participation in the process, may real-
ize a 90% recovery. In that case, the expected loss is
only 0.5%, resulting in an excess return of 3.5%. In con-
trast, a passive or excluded investor recovering just 30%
faces an expected loss of 3.5% — leaving little to no re-
turn.

The implication is clear: spread alone is no longer a suf-
ficient signal of risk or return. Understanding one’s po-
sition in the capital structure and negotiation process is
now essential.

In today’s credit markets, recovery is not a fixed as-
sumption — it is a variable, increasingly shaped by legal
structure and strategic participation. The credit triangle
remains valid, but it now requires a fourth dimension:
position.

Legal Architecture: What Our Recent Let-
ters Have Shown

In our recent editions, we examined how modern liability
management tools reshape recoveries — not through in-
solvency, but through documentation, coordination, and
jurisdiction.

Here’s what we've covered:

>  Drop-downs (March): move assets into unrestricted
subsidiaries and raise structurally senior debt

> Double dips (April): provide lenders with dual claims
on the same collateral pool without adding new
capital

>  Uptiering (May): select lenders receive super-senior
status via exit consents and amendment votes (e.g.
Serta)

These transactions exploit structural and legal flexibility
to elevate cooperative creditors and subordinate others,
even when everyone starts with pari passu claims.

In the Selecta case, the use of the Dutch WHOA process
allowed a simple majority of creditors to enforce a value
transfer across the entire class — without unanimous
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consent or formal insolvency. The CoCom not only struc-
tured the deal but also embedded control provisions
(like 50% amendment rights), consolidating their posi-
tion.

Key legal enablers include:

>  Low consent thresholds (often just 50.1%), allowing
small majorities to reshape creditor rights

> Covenant-lite terms, with broad baskets for new
debt, intercompany transfers, and priming

> Jurisdictional arbitrage, such as issuing under New
York law to sidestep stronger EU protections and
implement U.S.-style tactics in European credits

These aren’t legal footnotes — they’re the mechanics
behind modern value transfer. In this landscape, legal
architecture is no longer a formality — it’s a core return
variable.

Strategic Takeaways for Investors — The
Playbook of the Strong Investor

In today's credit market, legal seniority is no longer a
guarantee of return. Your place in the negotiation — not
the term sheet — is what matters.

To stay ahead:

> Join early:
Early coordination in ad hoc groups secures access
to economics and process control.

>  Negotiate upfront:
Demand tighter documentation and pro-rata shar-
ing terms in new financings.

>  Evaluate amendment risk:
Scrutinize credit docs for low consent thresholds
and unrestricted basket size.

>  Be structurally flexible:
Use mandates that allow you to participate in re-
structurings, provide DIP financing, and engage in
governance.

>  Know the law:
Understand which legal frameworks govern your in-
struments — and how they can be used against you.
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Disclaimer

This document is published for the reader’s personal and general infor-
mation only and without any obligation, whether contractual or other-
wise. It does not constitute and may not be construed as investment ad-
vise. All information contained herein is based on carefully selected
sources which are considered to be reliable. However, XAIA Investment
GmbH, Munich, cannot guarantee that it is correct, complete or accu-
rate In all respects. Any liability or warranty arising from this document
is therefore excluded completely.

The information in this document about fund products, securities and fi-
nancial services has only been examined to ensure itis in compliance
with Luxembourg and German laws and regulations. In some legal sys-
tems, the circulation of information of this type may be subject to legal
restrictions. The present information is therefore not intended for natu-
ral or legal persons whose place of residence or business headquarters
is subject to a legal system which places restrictions on the circulation
of information of this type. Natural or legal persons whose place of resi-
dence or business headquarters is subject to a foreign legal system
should therefore familiarize themselves with said restrictions and com-
ply with them as appropriate. In particular, the information contained in
this document is not intended or designed for citizens or persons sub-
ject to the laws of the United Kingdom or the United States of America.

This document is neither an offer nor a request to submit an offer for the
acquisition of securities, fund shares or financial instruments.

An investment decision regarding any securities, fund shares or finan-
cial instruments should be made on the basis of the relevant sales doc-
uments (e.g. official offering documents and prospectuses), but not on
the basis of this document under any circumstances.

All opinions expressed in this document are based on the evaluation of
XAIA Investment GmbH at the original time of their publication, regard-
less of when this information was received, and may change without
prior notice. XAIA Investment GmbH therefore expressly reserves the
right to change opinions expressed in this document at any time and
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without prior notice. XAIA Investment GmbH may have published other
publications, which contradict the information presented in this docu-
ment or lead to other conclusions. Such publications may be based on
other assumptions, opinions and methods of analysis. The information
given in this document may also be unsuitable for, or unusable by spe-
cific investors. It is therefore provided merely by way of information and
cannot replace the services of a professional adviser.

The value of fund products, securities and financial services and the re-
turn they generate can fluctuate significantly. Investors may not recover
the full amount invested. Past performance is not an indicator of future
returns. No representation or warranty, express or implied, is provided
in relation to future performance. Calculation of fund performance fol-
lows the so-called BVI method; simulations are based on time-weighted
returns. Front-end fees and individual costs such as fees, commissions
and other charges have not been included in this presentation and
would have an adverse impact on returns if they were included.

This document is only intended for the use of those persons for whom it
is intended and provided by us. It may neither be used by other persons
nor forwarded or made accessible to them in the form of publications.

Nothing in this document is intended to provide or to replace tax advice
and its content should not be relied upon to make investment decisions.
This document is neither exhaustive nor tailored to the needs of any in-
dividual investor or specific investor groups. Investors should always
consult their own tax adviser in order to understand any applicable tax
consequences.

The contents of this document are protected and may not be copied,
published, taken over or used for other purposes in any form whatsoever
without the prior written approval of XAIA Investment GmbH.
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